Figure 4.1. EPA
Regulatory Revisions for

The example below illustrates possible steps and the role of the [ State? J[ Right holder J and [ EPA ] in each step.

§131.20(a): State solicits input on potential WQS action(s), for example via a public hearing, WQS working group, ) TRR Rule WIth an
or early stakeholder outreach process Example Implementation
. Scenario

§131.9(a): Right holder asserts their right® via email or letter to the EPA regional office and the state, specifying: 1- Thi lei | tati
» We have a right to gather X aquatic resource IS example implementation

> In geographic area Y scenario does not impose legally
P sspealied wiE binding requirements on the

U.S. Environmental Protection
!' Agency (EPA), states, Tribes, or
the regulated community, nor

§131.9(b): State or right holder may request EPA assistance with evaluating Tribal reserved rights

B

Ggagr‘ng with right holders, state gathers and evaluates data and information® commensurate with its process\

for evaluating assertions that a resource requires a different level of protection, with additional components does it confer Iegol rights or
appropriate to the evaluation of asserted reserved rights (see italics): . . .
~ §§131.9(a)(1) and 131.10: Information about the use and value of waters in geographic area Y (e.g., water |mpose Iegcl Ob|IthI0nS upon
quality and physical characteristics; environmental, social, cultural, and/or economic benefits) any member of the pUblIC The
» §8§131.9(a)(2): Data on the anticipated future exercise of the right (e.g., historical use; cultural or nutritional EPA re gu lations referenced in this
importance; current lifestyles/practices; restoration efforts that could impact resource availability)
» §§131.9(a)(3) and 131.11: Information on how to derive scientifically sound and protective water quality document contain Iegqlly binding
criteria to protect the applicable designated use (e.g., peer-reviewed studies on the level of pollutant(s) requirements. This exomple
that will protect X aquatic resource; Indigenous Knowledge on relevant criteria inputs; risks to right holders . R X
based on increased exposure andjor susceptibility) im P|ement0tl0n scenario does

not change or substitute for any
Clean Water Act (CWA) provision

§131.9(b): State and right holder may request EPA assistance in gathering and evaluating data and information J

L

Hearings must be open to H
§131.20(b): State proposes draft WQS and holds public hearing TG A A d s or EP.A regulotlon. The exomple
¥ R provided here may not apply to
a particular situation based upon
§§131.20(c) and 131.6: State revises WQS based on public input, adopts final WQS, and submits to the . .
EPA along with: the circumstances. This document
:r Information provided by right holders and documentation of how that information was considered is not intended to bind any EPA
» Data and methods used to develop the WQS L. .
‘ decisionmakers as they review
WQS under CWA section 303(c).
§§1§1.9(c), 131.5, and 131.21: EPA receives the state-adopted WQS and: Notwithstonding qnything in this
r  Evaluates whether the WQS are consistent with 40 CFR §131.9 8
» |Initiates the Tribal consultation process with right holders and other Tribes potentially affected by the document, each WQS action must
action, consistent with applicable EPA Tribal consultation policies be evaluated on a COSG—by—CQSG

» Approves or disapproves the state-adopted WQS . )
basis in accordance with the

CWA and the EPA’'s implementing
regulation at 40 CFR part 131.

2 - Pursuant to 40 CFR 131.3(j), "states” include the 50 states, the District of Columbia, Guam, the Commonwealth of
Puerto Rico, Virgin Islands, American Samoa, the Commonwealth of the Northern Mariana Islands, and Indian tribes that
the EPA determines to be eligible for purposes of the WQS program.

3 - A decision not to raise a right in a specific WQS context does not amount to a general waiver or disclaimer of that
right in the WQS context or in other contexts, including with respect to other state or federal actions that may impact
Tribal reserved rights. Additionally, a decision not to raise a right during a specific state WQS development process
does not preclude the right holder from raising that reserved right during another WQS development process or during
another process addressing expressed Tribal interests, as long as the assertion relates specifically to WQS.

4 - There may be circumstances where data and information are not available in a specific state WQS development
process, such as where additional time is needed to gather data and evaluate the results. In such cases, the triennial
review process exists to ensure that any new information that was not previously addressed is considered and
incorporated in a future WQS revision, as appropriate. In the interim, the state, the right holder, and the EPA should
discuss next steps for a future WQS revision to address the new information, as needed, as well as how the right could
be protected until that future WQS revision occurs.
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